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Coart of Appeals of the District of Colombia. 


No. 3244. 

II. Wellens, Appellant, 
vs. 

Anna E. Conroy. 


a Supreme Court of the District of Columbia. 

No. 61850. At Law. 

Anna E. Conroy, Plaintiff, 
vs. 

H. Wellens, Defendant. 

United States of America, 

District of Columbia , ss: 

Re it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were tiled and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Complaint in the Municipal Court of the District of 

Columbia. 

Filed November 18, 1918. 

In the Supreme Court of the District of Columbia. 

Landlord and Tenant No. 165,613. 

61850. At Law. 

Anna E. Conroy, Plaintiff, 
vs. 

H. Wellens, Defendant. 

District of Columbia, To wit: 

Your Complainant, Anna E. Conroy, being first duly sworn ac¬ 
cording to law, states that she is entitled to the possession of the 

1—3244a 
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premises known at No. 408 Columbia Road, Northwest, in the City 
of Washington, District of Columbia, and that the same is unlaw¬ 
fully detained from her and held without right by the defendant, H. 
Wellens, to whom complainant’s grantor had heretofore rented such 
premises and whose estate has been determined by the service by this 
plaintiff upon said defendant personally, on September 18th, 1918, 
of a thirty days’ notice in writing, to quit said premises. Said plain¬ 
tiff is a bona tide purchaser for value of said premises, paid good and 
lawful consideration therefor, and purchased said premises for a 
home for herself and family and intends to occupy said premises for 
such home or residence, and her deed for said premises has been duly 
recorded among the Land Records of the District of Columbia. 
Plaintiff being the wife of a soldier now in the active military service 
of the United States and needing said home for the use of herself 
and children and for her said husband, plaintiff prays that 
2 a summons he issued, commanding the defendant to appear 
and show why judgment should not he given against him for 
the restitution of the possession of said premises and for the costs of 
this suit. 

ANNA E. CONROY. 

1.00 Pd. Clerk. 

Subscribed and sworn to before me this 17th day of October, A. 
I). 1918. 

[seal.] WM. M. BUCKLEY. 

PAUL L. WRIGHT, 

Atty. for Plaintiff. 

Summons. 

* 3|C ^ 5|C % $ 

The President of the United States to the defendant, H. Wellens, 

Greeting: 

You are hereby summoned to appear in this Court on the 29 day 
of October, A. I). 1918, at 10 o’clock A. M. to answer the plaintiff’s 
complaint and show cause why judgment should not be given against 
you for the restitution of the possession of the premises described in 
the complaint under oath filed herein by said plaintiff, Anna E. 
Conroy, and costs of this suit, and in case of your failure so to appear 
and answer the suit will be proceeded with as in case of default. 

Witness the Honorable Judges of said Court this Oct. 17, 1918. 

BLANCHE NEFF, Clerk , [seal.] 
By R. H. ROLLINS, Assistant Clerk. 
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3 Marshal's Return. 

10/17/1918. 

Summoned by leaving a copy hereof with a person above the age 
of sixteen years, in possession of the premises; the defendant not to 
be found. MAURICE SPLAIN, 

U. S. Marshal, 

By J. B. FITZGERALD, 

Deputy Marshal. 

(Endorsed on Summons.) 

Oct. 29, 1918. 

Judgment after trial for plaintiff for possession of within-described 
premises <fc costs. Restitution stayed for twenty days. 

STRASBURGER, Judge. 

Notice of Appeal. 

3|C j|C 3|C 3|C 3|C 

To Paul Wright, Esq., attorney for plaintiff: 

You are hereby notified that we this 31st day of October, 1918 note 
an appeal from the judgment rendered in the above entitled cause 
and we shall on the 5th day of November, 1918, at the hour of ten 
o'clock A. M., in the Municipal Court of the District of Columbia, 
offer George W. Ray, Esq., whose residence is 1332 Thirty-first street, 
N. W. Washington I). C. and Patrick F. O’Connor, whose residence 
is 901 Eleventh street, N. E., Washington, D. C. as sureties 

4 on the undertaking to be entered into herein by the de¬ 
fendant. HAWKEN & HAVELL, 

Attorneys for Defendant. 

Service of a copv of the foregoing notice accepted this 31st dav of 
October, 1918. ” PAUL L. WRIGHT, 

Attorney for Plaintiff. 

Affidavit of Plaintiff. 

Filed November 19, 1918. 

* ♦ * * * * * 
District of Columbia, To wit: 

Anna E. Conroy, being first duly sworn according to law de¬ 
poses and says that she is the Plaintiff in the above entitled action. 

Deponent says that on or about the 7" day of September, A. D. 
1918, she entered into an agreement with William S. Phillips to pur¬ 
chase of said Phillips Lot 96 in Square 3051, being premises known 
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as 408 Columbia Road, Northwest, in the City of Washington, Dis- 
trict of Columbia. 

Deponent says that thereafter pursuant to said agreement she com¬ 
pleted her purchase of said real estate from said Phillips, paid good, 
lawful, full, valuable and sufficient consideration to said Phillips for 
said premises and that said Phillips and wife Maude Harrell Phillips 
by Deed dated September 11th, 1018 conveyed the aforesaid 
o described real estate to her anil that said Deed was recoidcd 
September 14th, 1018 among the Land Records of the Dis¬ 
trict of Columbia in Liber 4108, Folio 105, and that this Plaintiff is 
now the owner of said real .estate. 

Deponent says that at the time she purchased said real estate same 
was occupied by Defendant, 11. Wellens, under verbal hireing, and 
said Defendant was and became a tenant by sufferance of said real 
estate and in possession thereof as such, but his tenancy has been 
terminated and put to end by written notice hereinafter set forth. 

Deponent says that said Defendant refused to give possession of 
said property to this Deponent, and she thereupon served personally 
on said Defendant a Thirty Days’ Notice in writing to quit said prem¬ 
ises and that said Thirty Days’ Notice in writing to quit, expired on 
the Sixteenth day of October, 1918, copy of which Notice is hereto 
attached and made a part of this Affidavit. 

Deponent says that Defendant failing to vacate, quit and sur¬ 
render up said premises by the end of the Sixteenth day of October, 
1918, as aforesaid, this Deponent caused a sworn Complaint to be 
filed in the Municipal Court of the District of Columbia against said 
Defendant, in which Complaint this Deponent claimed the right to 
a judgment for possession of said premises. 

Deponent savs that such proceedings were had in the Municipal 
Court of said District, that after a trial at which the Defendant and 
his counsel were present, judgment of possession was rendered in 
favor of this Deponent and said Defendant has appealed to this 
Court and this Deponent filed her Affidavit as required by 
8 Rule 19 of the Supreme Court of the District of Columbia. 

Deponent says that the above described premises were pur¬ 
chased by her bona fide for a home for herself and family and is 
necessarily required by her for such, that she purchased the premises 
in good faith and paid valuable consideration therefor, and intends 
to occupy the said premises for such a home for herself and family. 

Deponent says that the said Defendant is not in the Military serv¬ 
ice of the United States as provided by the Act of March 8th, 1918, 
but on the contrary is employed by the Otis Elevator Company. 

Deponent further says that she is entitled under the laws of the 
land and especially of the District of Columbia to the affirmation of 
the judgment of said Municipal Court of said District and to the 
possession of the property as aforesaid. 

Further Deponent saith not. 

ANNA E. CONROY. 

PAUL L. WRIGHT, 

Atty. for Plf. 


9 . 
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Sworn to before me and subscribed in my presence on this the 18" 
day of November, 1918. 

Notary Public, D. C. 


Service of a copy of the above admitted this the 18" day of No¬ 
vember, 1918. 

[seal.] S. A. TERRY, 

Counsel for Defendant. 


7 Washington, D C., September 16th, 1918. 

Mr. H. Wellens, 408 Columbia Road N. W., Washington 1). C. 

Dear Sir: As I am desirous to have possession of the house and 
premises known as No. 408 Columbia Road, Northwest, in the City 
of Washington, District of Columbia, which premises I have pur¬ 
chased and intend to occupy personally. 

I hereby give you notice to remove from and quit said premises 
at the expiration of thirty (30) days from September 16th, 1918. • 
(Signed) • ‘ ANNA E. CONROY. 

• i 

(Served on September 16, 1918.) 


Affidavit of Defense. 

Filed November 27, 1918. 

District of Columbia, ss: 

I, H. Wellens, being first duly sworn on oath depose and say: 
that 1 am the defendant in the above entitled action; that I am the 
tenant in occupation of premises known as 408 Columbia Road, be¬ 
ing lot 96 in square 3051; that my tenancy of said premises runs 
from the first day of each month to the last day thereof and that 
when the above entitled action was brought in the Municipal 
8 Court on the 17th day of October, 1918, I was in lawful 
possession of said premises and had a right to occupy the 
same until the 31st day of October, 1918, and that the judgment 
herein rendered by the Municipal Court awarding possession to the 
plaintiff, October 29th, 1918 was erroneously entered for the reason 
that I had paid my rent on the 1st day of October, 1918 for the 
month of October, 1918, which rent entitled me to occupy the said 
premises until the 31st day of October, 1918 as is evidenced by the 
receipt of Phillips & Sager, which is as follows: 
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“Kent Department, 

Phillips & Hager, Incorporated, 

1409 New York Ave. N. \V. 

Washington, D. C., Oct. 1st, 1918. 

Received of H. Wellens, twenty-two & 50/100 Dollars $22.50 Kent 
of premises 408 Columbia Koad, lor month ending, Oct. 31si. 

PHILLIPS <fc SAGER, 

By B. A. M ” 

As a further evidence of the period of defendant’s tenancy oi said 
premises he here sets forth the following receipt for the month of 
September, 1918: 

“Rent Department, 

Phillips & Sager, Incorporated, 

1409 New York Ave. N. W. 

Washington, I). C., 9/3, 1918. 

Received of II. Wellens Twenty Two & 50/100 Dollars $22.50 
Rent of Premises 408 Columbia Road. For month ending Sept. 
30th, 1918. 

PHILLIPS & SAGER, Inc., 
By D ” 


Affiant further states that he is creditably informed, verily 
9 believes and therefore states that the plaintiff is not a bona 
fide purchaser of said premises within the meaning ot the 
Saulsbury Resolution and has not even at this late date actually 
consummated the purchase of said premises; that while it is true a 
mere form was followed in the delivery ol a deed to the plaintiff that 
no consideration has passed from the plaintiff for the said deed, and 
the defendant verily believes that the final consummation of the pur¬ 
chase and transfer of said premises is wholly contingent upon the 
delivery of possession of said premises to the plaintiff by the said 
W. S. Phillips, and affiant further states that he is creditably in¬ 
formed, verily believes and therefore states that no purchase money 
for said premises has hecn paid by the plaintiff and that no adjust¬ 
ment of the rent of said premises has been made. 

HARRY WELLENS 

Subscribed and sworn to before me this, 28 day of November, 1918. 
[seal.1 THEODORE L. BAKER. 

Notary Public, 2210 Ga. Ave. 

My Commission Expires Feb. 17, 1923. 
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Motion for Judgment. 

Filed December 2, 1918. 

* * * * * * * 

Now comes the Plaintiff and moves this Court for judgment for 
possession of the premises in controversy in this Cause, and 

10 for a Writ of Restitution therefor, and for damages, costs and 
disbursements under Law Rule 19 in this Court, for the 

reasons, to wit: 

1 . 

That plaintiff duly filed her Affidavit as required by said Rule 19 
and the Defendant has failed to file a sufficient Affidavit of Defense 
as required by said Rule. 

2 . 

Because the Affidavit of Defense filed by the Defendant above 
named states no defense to the Affidavit of the Plaintiff filed herein, 
and is insufficient on its face thereof to entitle the Defendant to any 
further consideration in this Court. 

PAUL L. WRIGHT, 
Attorney for Plaintiff. 

Messrs. Hawkens & Havell, attorneys for defendant. 

Gentlemen: Please take notice that the above motion has been 
calendared for Friday, December 6th, 1918, at the hour of ten 
o’clock A. M., or as soon thereafter as counsel can be heard before 
one of the Justices sitting in the Law Division in the said Supreme 
Court, and the said Motion will be pressed for hearing, to be heard 
on the Affidavit of the Plaintiff and Defendant filed in this Cause, at 
which time you may be present and oppose said Motion if you care 
so to do. 

PAUL L. WRIGHT, 

A ttorney for Plaintiff. 

11 Service of copy of this Notice admitted this the 80th day 
of November, A. D. 1918. 

HAWKEN & HAVELL, 

Attorneys for Defendant. 

Supreme Court of the District of Columbia. 

Friday, December 13th, 1918. 

Session resumed pursuant to adjournment, Hon. Wendell P. 
Stafford, Justice presiding. 
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Come now the parties hereto by their respective attorneys of 
r cord; whereupon plaintiff’s motion filed herein for judgment un¬ 
der Law Rule Nineteen of this Court, is argued and submitted. 
Upon consideration thereof, it is ordered that said motion be, and 
flic same is hereby granted. Wherefore, it is considered that the 
plaintiff herein do have and recover of the defendant possession of 
the premises known as No. 408 Columbia Road, Northwest, in the 
City of Washington, District of Columbia, and recover of defendant 
and George W. Ray and Patrick F. O'Connor, his sureties, his costs 
of suit to he taxed by the clerk and have execution thereof. 

From the foregoing, the defendant by his attorney of record, in 
open Court, notes an appeal to the Court of Appeals; whereupon, 
the penalty of a bond to operate as a supersedeas is hereby fixed in 
the sum of Five Hundred Dollars. 

12 Memorandum. 

December 13, 1918.—Supersedeas bond approved and fded. 

Assignments of Error. 

Filed January 10, 1919. 
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The defendant respectfully submits that the trial Court com¬ 
mitted errors as follows: 

1. In holding that the plaintiff’s affidavit under Rule 19 of the 
Supreme Court of the District of Columbia was sufficient or at all 
shows that plaintiff is a Ixma fide purchaser for her own occupancy 
of the premises described in her complaint. 

2. In not holding that the defendant’s affidavit under said rule 
was sufficient to show the contrary. 

3. In holding plaintiff’s said affidavit sufficient or that it at all 
shows that she necessarily requires the said premises for her own 
occupancy. 

4. In not holding that defendant’s affidavit was sufficient to show 
the contrary. 

5. Tn rendering judgment for the plaintiff upon her affidavit. 

(>. In not rendering judgment for the defendant upon his affi¬ 
davit. 

7. In rendering judgment herein contrary to the Joint Resolu¬ 
tion of Congress of the United States approved May 31, 1918, 
13 entitled “Joint Resolution to prevent rent profiteering in the 
District of Columbia.” 

HAWKEN & HAVELL, 

A ttomeys for Defondant. 

Service of copy of above accepted this 10 day of Januarv 1919 

P. L. WRIGHT, 

A tty. for Plaintiff. 


1 
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Designation of Record. 

Filed January 10, 1919. 

******* 

The Clerk of the Supreme Court of the District of Columbia will 
please prepare transcript of record on appeal in the above entitled 
cause, and the following papers are hereby designated as necessary 
to be copied. 

1. Complaint and summons from the Municipal Court. 

2. Judgment of the Municipal Court. 

3. Notice of appeal from the Municipal Court. 

3M.’• Motion for judgment. 

4. Affidavit of the plaintiff under rule 19 of the Supreme Court 
of the District of Columbia. 

5. Affidavit of the defendant under rule 19 of said Supreme 
Court. 

6. Judgment of the Supreme Court of the District of Columbia. 

7. Memorandum of appeal by the defendant and the filing 

14 and approval of bond. 

8. Assignment- of error. 

9. This memorandum. HAWKEN & HAVELL, 

Attorneys for Defendant. 

Service of a copy of the foregoing is hereby acknowledged this 
10" day of January, 1919. P. L. WRIGHT, 

Attorney for Plaintiff. 

15 Supreme Court of the District of Columbia. 

United States of America, 

• District of Columbia, ss: 

T, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
14, both inclusive, to he a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 61850 at Law, wherein Anna E. 
Conroy is Plaintiff and H. Wellens is Defendant, as the same re¬ 
mains upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 22nd day of January, 1919. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk, 

By W. E. WILLIAMS, 

Assf. Clerk. 

Endorsed on cover: District of Columbia Supreme Court. No. 
3244. H. Wellens, appellant, vs. Anna E. Conroy. Court of Ap¬ 
peals, District of Columbia. Filed Jan. 23, 1919. Henrv W 
Hodges, clerk. 





COCK/ Of' AFPEAL3 
DISTRICT OF COUJM3CA 

filed 


APR 1 81910 



(Kourt of gjfpeafe of the gtetmt of Columbia 


January Term, 1919. 
No. 3244 


H. WELLENS, Appellant, 
vs. 

ANNA E. CONROY, Appellee, 


Brief on Behalf of Appellant. 


S. McCOMAS HAWKEN, 
GEORGE F. HAVELL, 

Attorneys for Appellant. 














(Etourt of ^pjwate of the Strict of Columbia 

January Term, 1919. 

No. 3244 


H. WELLENS, Appellant, 

vs. 

ANNA E. CONROY, Appellee. 


Brief on Behalf of Appellant. 


STATEMENT OF THE CASE. 

This is a proceeding instituted by appellee in the 
Municipal Court of the District of Columbia, for pos¬ 
session of premises No. 408 Columbia Road, North¬ 
west, in the City of Washington, which premises ap¬ 
pellee claims in her complaint she purchased for a 
home for herself and family and intends to occupy 
said premises for such home or residence, and that 
she is a bona fide purchaser for value of said premises, 
and paid good and lawful consideration therefor. And 
further that the same is unlawfully detained from her 
and held without by the appellee, “to whom complain¬ 
ant’s grantor had heretofore rented such premises 
and whose estate has been determined by the service 
by this complainant upon said defendant personally, on 
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September 16th, 1918, of a thirty day’s notice in writ¬ 
ing, to quit said premises”. (Rec. p. 2.) 

On appeal from the judgment of the Municipal Court, 
appellee filed her affidavit under Rule 19 of the Su¬ 
preme Court of the District of Columbia, and the Court 
entered judgment in favor of appellee for possession 
of said premises on said affidavit (Rec. p. 3, 4). And 
it is from this judgment that this appeal is brought. 

ASSIGNMENT OF ERRORS. 

1. In holding that the plaintiff’s affidavit was suffi¬ 
cient. 

2. In rendering judgment for the plaintiff upon her 
affidavit. 

3. In not holding defendant’s affidavit sufficient. 

ARGUMENT. 

Point 1. Plaintiff’s affidavit does not show a ten¬ 
ancy by suffrance. 

The affidavit of appellee does not set forth facts to 
show that appellant is her tenant by suffrance, or was 
the tenant by suffrance of her alleged grantor, nor does 
it show that he was a tenant of any one, or the nature 
of any tenancy. 

It states i Ghat at the time she (appellee) purchased 
said real estate same was occupied by defendant (ap¬ 
pellant), H. Wellens, under verbal hireing, and said 
defendant was and became a tenant by suffrance of 
said real estate and in possession thereof as such.” 

This is merely the statement of a conclusion, as 
there are no facts set forth to make it appear how 
he was or became such tenant by suffrance, so as to 




bring the holding of the possession of said real estate 
within the provisions of section 1034 of the Code of 
Laws for the District of Columbia, and thus entitle 
appellee to institute this summary proceeding. 

Section 1034 D. C. Code provides: 

All estates which by construction of the Courts were 
estates from year to year at common law, as where a 
tenant goes into possession and pays rent without an 
agreement for a term, or where a tenant for years, 
after the expiration of his term, continues in possession 
and pays rent and the like, and all verbal hireings by 
the month or at any specified rate per month, shall be 
deemed estates by suffrance. 

The affidavit does not show that appellant went into 
possession and paid rent without an agreement for a 
term, or that appellant was a tenant for years, and con¬ 
tinued in possession and paid rent after the expiration 
of his term; or that there was a verbal hireing by the 
month, or at any specified rate per month. 

The affidavit contains a general statement that the 
real estate was occupied by appellant under a verbal 
hireing , and that he was and became a tenant by suff¬ 
rance of said real estate and in possession of same as 
such. 

It fails to set forth the existence of any of the con¬ 
ditions provided in said section 1034, and does not des¬ 
cribe an estate by suffrance as therein defined. 

The naked statement that there was a verbal hireing 
is not sufficient to show that there was a tenancy by 
suffrance, and thus entitle appellee to terminate the 
same by giving notice to appellant under section 1221 
of the D. C. Code. 
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Nor is the fact of a verbal hireing coupled with mere 
occupancy sufficient. 

Point. 2. The affidavit of plaintiff fails to show 
the existence of the relation of landlord and tenant so 
as to give jurisdiction. 

The affidavit does not show that there was or is the 
conventional relation of landlord and tenant between 
appellant and appellee, or between appellant and any 
one else. 

The existence of the relation of landlord and tenant 
is as a general rule essential to the pursuit of a sum¬ 
mary proceeding for the recovery of demised prem¬ 
ises, whether such proceeding is an action for un¬ 
lawful detainer, or is one which is otherwise known 
under the particular statute invoked. 

Willis vs. Eastern Trust Co., 169 U. S. 301. 

24 Cyc. page 1407. 

Jennings vs. Webb, 20 D. C. 307. 

The affidavit of appellees proceeds on the theory 
that as “at the time she purchased said real estate same 
was occupied by defendant, under verbal hireing”, ap¬ 
pellant ipso facto became her tenant by suffrance. 

It will be observed that there is no showing made 
that appellant paid or agreed to pay appellee or her 
alleged grantor any rent; or that there was any rela¬ 
tion of landlord and tenant between said alleged grant¬ 
or and appellant, nor does it show by whom or to whom 
the verbal hireing was made; and, as the affidavit sets 
forth that the hiring was a verbal one, of course the 
right of entry and of suit for possession of the premises 



did not accrue to appellee as assignee of any written 
lease or agreement. 

It is obvious that the theory of appellee is that mere . 
occupancy of real estate creates the relation of land¬ 
lord and tenant, or that the general statement that 
there was a verbal hireing of the real estate, sufficient¬ 
ly shows the relation of landlord and tenant as to who¬ 
ever is in possession of it, and thus gives jurisdiction 
in this summary proceeding. 

Occupancy alone is not sufficient to create the rela¬ 
tion of landlord and tenant between the one in posses¬ 
sion and the owner of the reversion, and certainly not 
between him and the grantee of the owner of the rever¬ 
sion. 24 Cyc. 882. 

Point 3. Rule 19 analogous to rule 73. 

This court has held that rule 19 of the Supreme 
Court of the District of Columbia is analagous to rule 
i o ol that Court, and that it should receive the same 
construction, and it is submitted that in view of the 
insufficiency, vagueness and uncertainty of the affidavit 
of appellee, judgment thereon should not have been 
rendered against appellant. 

If, in a trial before a jury, appellee proved no more 
i ban set out as facts in her affidavit, it would certainly 
not become incumbent upon the appellant to offer any 
countervailing evidence. 

Myers vs. Davis, 13 App. D. C. 178. 

Point 4. Judgment should not have been rendered 
against appellant notwithstanding his affidavit. 

Unless the appellee was a bona fide purchaser for 
value of said real estate, and had consummated the 



purchase thereof, appellant contends that she is not a 
bona fide purchaser of said real estate within the mean¬ 
ing of the so-called Saulsbury Resolution, notwith¬ 
standing the passing of a deed. And as actual knowl¬ 
edge of these matters necessarily was not in posession 
of appellee, he could set them out only to the best of 
his information and belief, and should not be deprived 
of his right of trial by jury by summary judgment. 

i 

Respectfully submitted, 

S. McCOMAS HAWKEN, 
GEORGE F. HAVELL, 

Attorneys for Appellant. 
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OF THE DISTRICT OF COLUMBIA. 

January Term, 1919. 

No. 3,244. 

H. WELLENS, APPELLANT, 

vs. 

ANNA E. CONROY, APPELLEE. 

APPELLEE’S BRIEF. 

Point No. 1. 

This court is, of course, familiar with Rule 19 of 
the Supreme Court of the District of Columbia re¬ 
lating to appeals between landlords and tenants, and 
providing summary judgment. In short, this rule 
provides for the same procedure as is provided by Rule 
73 relating to actions ex contractu in said court. To 
be brief, where an appeal is taken from the Municipal 
Court of the District of Columbia relative to the posses¬ 
sion of real estate, it is provided that the plaintiff 
may file an affidavit setting out the grounds upon which 
he claims possession of the premises described in the 
complaint, and that if he does so he shall be entitled to a 
judgment against the defendant for the possession 
of said property, unless the defendant shall within 
ten days file affidavit of defense denying the right of 
the plaintiff to possession of the property in question, 
and specifically stating the grounds of his defense 
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which must be such as would, if true, be sufficient 
to defeat plaintiff s recovery. It is apparent from 
an examination of the brief of the appellant that they 
have substantially abandoned making any claim to 
the validity to their affidavit of defense, but are seeking 
in some manner to avoid judgment by making an at¬ 
tack upon the plaintiff’s affidavit of merit. 

The affidavit of the plaintiff in the Supreme Court 
of the District of Columbia, under Rule 19, said that 
“the deponent says that at the time she purchased said 
real estate same was occupied by the defendant, H. 
Wellens, under verbal hiring, and said defendant 
was, and became a tenant by sufferance of the real estate, 
and in possession thereof as such, but his tenancy has 
been terminated and put to end by written notice 
hereinafter set forth.” 

The affidavit of defense does not deny this allega¬ 
tion and it is not only passed over and not denied, 
but the defendant himself (see affidavit of defense, 
page 5 of record) corroborates the kind of tenancy 
under which he held by showing that he is a tenant 
from month to month and that the defense which he 
made was that he had paid his rent to October 31st, 
1918, whereas the judgment of the Municipal Court 
was on October 29th, 1918 and he attempts to show 
the payment of the rent by showing certain receipts 
which he had received from the real estate firm of 
Phillips & Sager in said District. 

The notice itself shows that he received notice to vacate 
on the 16th day of September, 1918j that he paid rent 
on the first day of October, 1918* and thus tries to 
justify his tenancy by the payment of rent after the 
beginning of suit. The affidavit of defense shows that 
he paid this rent to Phillips & Sager. No averment 
that the plaintiff ever received the rent, or accepted 
it, or knew that it was paid, or ratified the payment, 



or that Phillips & Sager were her agents, or ever had 
been her agents, or that she had any knowledge of 
the payment of said rent; in fact, there is nothing to 
show the court any connection between the firm of 
Phillips & Sager and the plaintiff that would estab¬ 
lish or create the relation of agency and, of course, 
the court considered that fact, and it is to be noted 
that in the appellant’s brief not one claim is urged on 
this defense and not one word in the brief of the ap¬ 
pellant, therefore, showing the total abandonment of 
this defense. The rest of the affidavit doesn’t relate 
to this point and will be taken up later. 

Now, as will be shown in the decisions hereafter re¬ 
ferred to, this court has considered the affidavit of 
defense under Rule 19, as well as the affidavit of de¬ 
fense under Rule 73, and it has been repeatedly stated 
by this court that the defendant must exercise and 
use good faith in setting out facts and defenses, and 
especially so where it lies within the knowledge of 
the defendant to state fully the grounds of his defense. 
When he was called upon to make his affidavit of de¬ 
fense, he had before him the affidavit of merit of the 
plaintiff. It alleged that he was in possession of said 
premises under verbal hiring and that he was, and 
became a tenant at sufferance of said real estate, and 
in possession as such. Against which his affidavit of 
defense is silent and he closed his mouth on this al¬ 
legation, therefore admitting it. If he was not a tenant 
at sufferance he should have set forth facts which would 
have shown the court that he was not a tenant at suf¬ 
ferance as alleged in said affidavit of merit. 

As for section 1034 of the Code, it provided that 
where a tenant for years (or which were such by the 
consideration of the courts) continues in possession 
after the expiration of his term and the like, shall be 
deemed estates by sufferance. The affidavit plainly 
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shows that he has continued in possession after the 
expiration of his term and he was, therefore, such a 
tenant. His tenancy was terminated by notice, and 
that is the way a tenancy at sufferance is terminated 
in the District of Columbia under section 1231 of the 
Code. 

Point 2. 

Again the appellant seeks to say that the affidavit 
of the plaintiff failed to show the relation of landlord 
and tenant. Again this appellant met with the propo¬ 
sition referred to in item 1 and that is that the affidavit 
of merit alleges the fact that the appellant was a tenant 
at sufferance and in possession as such, and against 
which there was no denial in the affidavit of the defense. 
So it stands on the record that the defendant, or ap¬ 
pellant, was a tenant at sufferance and in possession as 
such, and the relation of landlord and tenant follows. 

It doesn’t make any difference how many successive 
transferees there are from the lessor so far as the lessee 
is concerned. Every time there is a transfer of title, 
the transferee takes all of the title of the transferor so 
far as the rights of the lessee are concerned. In other 
words, the appellant doesn’t allege or claim any ad¬ 
verse title, nor does he claim a superior title, nor has 
he pleaded title as provided by the Code, nor did he 
in his affidavit of defense set up any plea of title or claim 
of possession except the negative rights which he urges 
under the provisions of the Saulsbury Resolution, 
so called, and which will be dealt with later. 

As for the attack on the jurisdiction of the court and 
the cases cited in the appellant’s brief, none of them 
establish the proposition which they purport to es¬ 
tablish. The jurisdiction of the Municipal Court as 
relating to landlord and tenant proceedings has been 
the subject of many briefs heretofore filed in this court, 





and a recapitulation is not deemed necessary in this 
brief to support the contention that the Municipal Court 
has jurisdiction of cases analogous to this one. By 
the time this brief reaches the eyes of the court, the 
proposition will have been fully established in one way 
or the other. 

Nor is it necessary for the appellee to show that the 
appellant had paid rent, or agreed to pay rent either 
to the grantor, or the transferee, as the fact that he was a 
tenant holding over after the expiration of his term, 
and having had notice to quit, was sufficient. Holding 
over after his term has expired per se establishes a tenancy 
at sufferance. 

It is obvious that the reference to occupancy and 
the citation in 24 Cyc., 882, is without the aid of a statute 
defining tenancy at sufferance, if for no other reason. 

Point No. 3. 

As regards rule 19 of the Supreme Court of the 
District of Columbia, it is not required that every 
evidentiary fact be set forth in the affidavit of merit. 
The affidavit of merit is simply for the purpose of test¬ 
ing the defense of the defendant, and when it has been 
decided upon it passed out of the case and is no part 
of the pleadings to be used in the trial. However, 
if it was, the allegation in the affidavit that the de¬ 
fendant was a “ tenant at sufferance” and the failure 
of the defendant to deny same would be sufficient to 
permit plaintiff to prove what the tenancy at suffer¬ 
ance was. Again the defendant, as can be seen from 
the whole survey of the brief, abandoned his affidavit 
of defense. He did not, and does not, justify his 
insufficient affidavit of defense. 
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Point No. 4. 

Again we refer to the affidavit of defense. If the 
court will take the positive allegation of the plaintiff 
and will notice her assurance under oath to the court 
that she is a bona fide purchaser for value of said premises 
and intends to occupy same as a home, and she paid 
valuable consideration therefor and that her deed 
has been recorded, which is in itself proof of ownership 
which is indisputable, and then take the affidavit 
of the defendant and read what that says as to this 
question of the Saulsbury Resolution. It is a most 
skillful affidavit framed to meet the exigencies of the 
occasion, to wit: 

I. 

“ Affiant further states that he is creditably informed, 
verily believes and therefore states that the plaintiff 
is not a bona fide purchaser of said premises within 
the meaning of the Saulsbury Resolution, and has not 
even at this late date actually consummated the pur¬ 
chase of said premises.” No statement as to the 
source of his information, no postive allegation, but 
merely argument or conclusion, and at that a conclu¬ 
sion of law and not of fact, because what constitutes a 
bona fide purchaser within the definition of the Sauls¬ 
bury act is a conclusion of law and not a conclusion of 
fact, and the fact that the sale has not actually been 
consummated is a most vague accusation and might 
have to do with the most immaterial item of the trans¬ 
action and one not affecting the fact that the plaintiff 
was a bona fide purchaser. “That while it is true 
and mere form was followed in the delivery of a deed 
to the plaintiff” is not an allegation, but an argument. 

Reading further on we find this allegation “the de¬ 
fendant verily believes” and further on we read “the 
affiant further states that he is creditably informed, 
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verily believes and therefore states.” In his brief the 
appellant refers to the fact that he is not in possession of 
these facts and could set them out only to the best of 
his information and belief. He gave no grounds or 
sources of his information or belief. In other words, 
he was only guessing and the court below was of that 
opinion. 

It is hardly necessary in conclusion to call the at¬ 
tention of the court to the many decisions under Rule 
73 and under Rule 19 that the defendant must show 
good faith in his affidavit of defense and must bring 
to the light of the court sufficient to enable the court 
to see what he really intends, and that it is a just and 
true defense and not a subterfuge. 

The appellee believes that she has answered the brief 
of the appellant and that the judgment from the lower 
court in her favor should be affirmed, with costs. 

Respectfully submitted. 

PAUL L. WRIGHT, 

Attorney for the Appellee . 



